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53. 


QUESTION PRESENTED 


Whether, in the total circumstances of this case, appellant 
was denied effective assistance of counsel and due process of 
law, in violation of the Fifth and Sixth Amendments, because of 
the failure of the lower court to provide reporting services 


at appellant's preliminary hearing before the U.S. Commissioner. 
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In The 
UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 21987 


Marion R. Sanders, Appellant 
Vv. 


United States of America, Appellee 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This appeal is from appellant's conviction of violating 
the Narcotics Laws, 26 U.S.C. §§4704(a) and 4705(a), and is 
taken pursuant to Rules 32(a)(2) and 37(a) of the Federal 
Rules of Criminal Procedure, 18 U.S.C. 32 (a) (2) and 37(a). 
Notice of Appeal was filed on May 3, 1968. 


Jurisdiction of this court is based upon! 28 U.S.C. §1291. 


This case has not been previously before the court. 


STATEMENT OF THE CASE 


This appeal challenges appellant's conviction of violat- 
ing the Federal Narcotics Laws, 26 U.S.C. §§4704(a) and 4705 
(a); the convictions growing out of his alleged sale of heroin 
on February 18 and March 4, 1967, to Charles T. Collins, a 
Federal Narcotics Agent. He was sentenced to 5 years on two 
counts and 1 to 5 years on two other counts; the sentences to 
run concurrently. Appellant is presently serving his sentence 
in Lorton Reformatory. 

On April 19, 1967, Agent Collins filed a complaint before 
the U.S. Commissioner charging appellant with the sales descri- 
bed above. A warrant was issued for appellant's arrest and he 
was arrested at about 7:30 a.m. on April 20, 1968, in the 1300 
block of T Street, N. W., Washington, D. C. (Tr. 111-112) 

On the day of his arrest, appellant was taken at about 
2:30 p.m. before the U.S. Commissioner. An Assistant U.S. 
Attorney appeared for the United States, and the appellant ap- 
peared pro se. The record of the proceedings before the Com- 
missioner (Docket No. 25, Case No. 471) indicates that appel- 
lant was informed of his constitutional rights; that he reques- 
ted a 30-day continuance so he could arrange for counsel of 
his own choice; and that the proceeding was continued to May 23, 
1967. Bail was fixed at $2,000 and appellant was released on 
bond. 

On May 23, appellant again appeared before the Commis- 


sioner and in this instance was represented by counsel. At 


the preliminary hearing, Agent Collins testified as follows: 


| 
...that he was working undercover on March 4, 1967; 
that he saw the Def. about 4 pm on this date in the 
1900 block of 14th st. N.W. at the Franklin Delica- 
tessen; that he knew the Def. as Rudy and he had met 
him in February; that he and the Def. had a conver- 
sation about heroin, the price and number of capsu- 
les; that they agree upon $46.00 for 20 capsules; 
that then the Def. told him to wait and he saw the 
Def. go across the street and get into a white Cadi- 
llac; that the Def. returned and they went into a 
little candy store severa coors from the delicates- 
sen and there the Def. counted out 20 capsules for — 


which he paid $46.00; that the U.S. Chemist has ana- 
lyze e powder in these capsules as containing 
about 1.55 grams of heroin that there were no tax 


stamps affixed or written order form given. (Empha- 
Sis added.) | 


The Commissioner concluded that probable cause had been 
shown and appellant was held to answer in United States District 
Court. On May 24, 1967, the record of the proceedings before 


the Commissioner was forwarded to the Clerk bf the District 


Court with the following notation: 


A Copy of the Complaint alone is hereby | attached 
The Original Complaint, Executed Arrest Warrant 
and the Bond in this matter--our entire |record-- 
is missing from our files. A diligent search for 
same has been made without success. (Tr. 158) 


An inquiry at the Commissioner's Office and at the Clerk's 
Office revealed that a court reporter did not transcribe the 
proceedings before the Commissioner and that a tape record- 
ing for such purpose was not used to record the testimony of 
the accusing officer, or any other testimony. (Irs .157;,'..209— 


220) 


The Grand Jury indicted appellant on 3 counts involving 


each alleged sale for a total of 6 counts, charging him with 


violation of 26 U.S.C. §§4705(a) and 4704(a) and 21 U.S.C. 
§174; namely, (1) the sale of heroin without written order, 
(2) such sale not in, or from the original stamped package, 
and (3) the concealment and sale of unlawfully imported drugs. 

At the trial, Agent Collins testified that on February 18, 
1967, at about 1:00 p.m., appellant sold him 25 capsules of 
heroin in a doorway at 1920 14th Street, N.W., Washington, 

D. C. (Tr. 15-31, 50-72) Agent Joseph G. Mordecai of the 
Bureau of Narcotics testified that he was at the scene of the 
February sale and walked past the doorway where he saw a man 
whom he identified as appellant standing in the doorway with 
Agent Collins and counting money. (Tr. 81-98) 

As to the March 4 sale, Agent Collins testified that he 
met appellant on the street in the vicinity of Franklin's 
Delicatessen and that the appellant, after agreeing to sell 
him narcotics, walked across the street and entered an auto- 
mobile parked at the curb. After remaining in the car for 
a few minutes, the agent testified that appellant crossed 
back over the street to where the agent was standing on the 
sidewalk and the transaction took place. (Tr. 15-31, 50-72) 
Agent Gary A. Warden testified that he was sitting in a car 


a half block: away when the alleged sale took place, and that 


z 

Appellant was subsequently found not guilty on the 2 counts 
relating to the concealment and sale of unlawfully imported 
drugs. 


he observed the scene by means of binoculars. (Tr. 106-111, 

119-124) He admitted traffic interfered with his vision at 

times and he described the number of people dn the sidewalks 

at the time as "medium." (Tr. 121-122) | 
Appellant's testimony was a denial of making any sale 

of narcotics. (Tr. 184-185) Although he was unable to ac- 

count for his whereabouts on February 18, he testified that 

on March 4, at the time of his purported sale of the drugs 

to Agent Collins, he was working at his usual place of employ- 

ment, a Wig Shop at 1610 - 14th Street, N. Wei, Washington, 

D. C. (Tr. 186-207) His defense was that the arresting offi- 

cers are guilty of mistaken. identity; he claimed the agents 

have him confused with another individual named Rudy Lawson. 


(Tx Li2=117;7 135-1465 223) 


STATUTES INVOLVED 


The Constitution of the United States of America 


Fifth Amendment 


No person shall be held to answer for a capi- 
tal, or otherwise infamous crime, unless on a pre- 
sentment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in 
the Militia, when in actual service in time of War 
or public danger; nor shall nay person be subject 
for the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken 
for public use, without just compensation. 


Sixth Amendment 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for 
his defense. 


STATEMENT OF THE POINT | 


The Fifth and Sixth Amendments to the Constitution assure 
to an accused, among other things, (1) that he does not have 
to face his accusers alone; (2) that he is entitled to effec- 
tive assistance of counsel; and (3) that he receives the same 
treatment afforded other persons similarly accused. Appellant's 
point is that he was denied such rights in violation of due 
process of law because of the failure of the lower court to 
provide a transcript of his hearing before the U.S. Commissioner, 
while providing such transcript service automatically for other 


| 
Similarly accused defendants. i 


SUMMARY OF ARGUMENT 


Appellant was convicted of violating the Narcotics Laws 
in violation of his constitutional rights because he was de- 
nied effective assistance of counsel at his trial and because 
he was the victim of unfair discrimination. 

In hearings before the U.S. Commissioner, the practice 
is automatically to provide a recording of what transpires 
when the accused is indigent. However, if the accused can 
afford his own counsel, a transcript of the proceedings is 
not made unless one is requested by the accused and paid for 
by him. When no transcript is to be made, the Commissioner 
makes notes of his understanding of the testimony; these notes 
are then typed up ana after the Commissioner signs them, they 
represent the basic record of the preliminary hearing. 

In this case, no recording was made of the agent's testi- 
mony before the Commissioner; the only record of what he said 
at that time is the cryptic notes of the Commissioner. At the 
trial, it developed that there was a serious inconsistency in 
the agent's testimony before the Commissioner and his testi- 
mony before the judge and jury. The implication was that there 
might have been other inconsistencies in his testimony. But, 
because there was no transcript of the agent's testimony before 
the Commissioner and because the trial judge refused to recess 
the hearing to permit the Commissioner to be called to give 
his recollection of the agent's testimony, appellant's counsel 


was not able effectively to cross-examine the chief Government 


| 
| 

witness against the appellant. Asa consequence, appellant 
was denied effective assistance of counsel and was unable 
properly to face his accuser, a right safeguarded to him by 
the Fifth and Sixth Amendments. : 

In addition, it is well settled that all people charged 
with the same crime must stand equally before the bar of jus- 
tice. The practice of the lower court in automatically pro- 
viding recording services when the accused is indigent and 
not doing so when an accused, such as appellant, can afford 
counsel, even though they may be charged with the same crimes, 
unfairly discriminated against appellant in violation of the 
due process clause of the Fifth Amendment. If the court is 
going to make transcripts of proceedings before the U.S. Com- 
missioner available as a matter of course to one class of 
defendants, fair play requires that recording, services be pro- 


i 
| 
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vided for all defendants. 
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ARGUMENT 


I. Appellant Was Denied Effective Assistance Of Counsel, 
In Violation of the Fifth and Sixth Amendments, as a 
Consequence of the Failure of the Lower Court to Pro- 


vide Reporting Services 

When an’ accused is brought before the U.S. Commissioner, 
he is routinely advised of his constitutional rights, includ- 
ing the right to a court appointed attorney should he lack 
funds to hire his own counsel. In the latter case, the Com- 
missioner assigns an attorney from legal aid or a volunteer 
attorney. On such occasions, a transcript is automatically 
made of the proceedings by means of either a court stenogra- 
pher or a tape recorder. Generally, the Commissioner simply 
turns on a tape recorder and a permanent record is made of all 
conversations and testimony. However, in those instances where 
the accused is represented by counsel, no recording is made of 
the proceeding unless specifically requested by the accused and 
paid for by him. (Tr. 157, 209-220) 

The practice of the Commissioner when no transcript is 
being made is to listen to the testimony and to take notes of 
what is said. These notes are then typed and the Commissioner 
signs them as his understanding of the charges and the testi- 
mony against the accused. In this proceeding, a transcript was 
not made and the only evidence of what transpired at the pre- 
liminary hearing are the notes taken by the Commissioner and 
forwarded to the Clerk of the District Court. And in this 


case not even the usual record was transmitted to the Clerk 


Bi & 


because only a copy of the complaint eoinee ta the file at 
the time the record was sent to the District Court. (Ibid.) 
The Sixth Amendment to the Federal Constitution provides 
inter alia that, "In all criminal prosecutions, the accused 
shall enjoy the right...to have assistance pelosenmen for his 
defense." Implementing this constitutional provision, Rule 44 
of the Federal Rules of Criminal Procedure provides: "If the 


defendant appears in court without counsel, the court shall 


1 
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advise him of his right to counsel and assign counsel to re- 
present him at every stage in the proceeding unless he elects 
to proceed without counsel or is able to obtain counsel." 

The right of an accused to have counsel,| and appointed 
counsel when necessary, is a logical corollary of the consti- 


tutional right to a hearing as a basic element of due process. 


This constitutional guaranty is not satisfied, by the mere for- 


mal appointment of counsel; it includes the right to have effec- 
tive assistance of counsel. Powell v. Alab a, 287 U.S. 45 
(1932); Re Oliver 333 U.S. 257 (1948). And assistance of counsel 
is effective only where the accused is afforded a reasonable 
opportunity to consult with counsel and eee is afforded 


such opportunity to prepare his defense. Carter v. Illinois, 


329 U.S. 173° (1946) 
In White v. Ragen, 324 U.S. 765 (1945), the court held 

that (pp. 763-64): 
Not only does due process require that a defendant, 
on trial in a state court upon a serious, criminal 


charge and unable to defend himself, shall have the 
benefit of counsel, compare Williams v. Kaiser, supra; 


~— 


Tomkins v. Missouri, 323 US 485, ante, 407, 65 S Ct 
370, and Rice v. Olson, No 391, decided this day [324 
US 786, post, 1367, 65 S Ct 989] with Betts v. Brady, 
316 US 455, 86 L ed 1595, 62 S Ct 1252, but that it is 
a denial of the accused's constitutional right to a 
fair trial to force him to trial with such expedition 
as to deprive him of the effective aid and assistance 
of counsel. Powell v. Alabama, 287 US 45, 77 L ed 158, 
53 S Ct 55, 84 ALR 527; Avery v- Alabama, 308 US 444, 
84 L ed 377, 60 S Ct 321; Ex parte Hawk, 321 US 114- 
116, 88 L ed 572-574, 64 S Ct 448; House v. Mayo, 324 
US 42, ante, 739, 65 S Ct 517, supra. 


It is also well settled that one charged with a crime is 
as much entitled to assistance of counsel in preparing for 
tiral--that is, at the time of arrest until the beginning of 
the trial--as at the time of the trial itself. Powell v. 
Alabama, supra; Carter v. Illinois, supra. In United States 
v. Wade, 388 U.S. 218 (1967), the Supreme Court stated (pp. 
224-227): 


When the Bill of Rights was adopted, there were no 
organized police forces as we know them today. The 
accused confronted the prosecutor and the witnesses 
against him, and the evidence was marshalled, largely 
at the trial itself. In contrast, today's law enfor- 
cement machinery involves critical confrontations of 
the accused by the prosecution at pretrial proceed- 
ings where the results might well settle the accused's 
fate and reduce the trial itself to a mere formality. 
In recognition of these realities of modern criminal 
prosecution our cases have construed the Sixth Amend- 
ment guarantee to apply to "critical" stages of the 
proceedings. The guarantee reads: "In all criminal 
prosecutions, the accused shall enjoy the right. .. 
to have the Assistance of Counsel for his defense." 
(Emphasis supplied) The plain wording of this guaran- 
tee thus encompasses counsel's assistance whenever 
necessary to assure a meaningful "defense." 


As early as Powell v. Alabama, supra, we recog- 
nized that the period from arraignment to trial was 
“perhaps the most critical period of the proceedings 
- « e," id., at 57, 77 L ed at 164, 84 ALR 527, dur- 
ing which the accused “requires the guiding hand of 
counsel. . .," id., at 69, 77 L ed 170, 84 ALR 527, 


Se he 


if the guarantee is not to prove an empty right. 
That principle has since been applied to require 
the assistance of counsel at the type of arraign- 
ment--for example, that provided by Alabama-- 
where certain rights might be sacrificed or lost; 
"What happens there may affect the whole trial...." 


* * * * * H * 
| 

Of course, nothing decided or saidjin the opin- 
ions in the cited cases [Escobedo v. Illinois, 578 
U.S. 478; Spano v. New York, 360 U.S. 315; Miranda 
v. United States, 377 U.S. 201; Massiah'v. United 
States, 377 U.S. 201] links the right to counsel 
only to protection of Fifth Amendment rights. Rather 
these decisions "no more than reflect a constitution- 
al principle established as long ago as [Powell v. 
Alabama. . . .Massiah v. United States, supra, KF BF 
U.S. at 205, 12 L ed 2d at 250. It is central to 
that principle that in addition to counsel' Ss pre- 
sence at trial, the accused is guaranteed that he 
need not stand alone against the State at any stage 
of the prosecution, formal or informal, in court or 
out, where counsel's absence might derogate from the 
accused's right to a fair trial. The security of 
that right is as much the aim of the right to counsel 
as it is of the other guarantees of the Sixth Amend- 
ment--the right of the accused to a speedy trial by 
an impartial jury, his right to be informed of the 
nature and cause of the accusation, and his right to 
be confronted with the witnesses against) him and to 
have compulsory process for obtaining witnesses in 
his favor. The presence of counsel at such critical 
confrontations, as at the trial itself, operates to 
assure that the accused's interests will, be protected 
consistently with our adversary theory of criminal 
prosecution. Cf. Pointer v. Texas, 380 U.S. 400, 13 
L ed 2d 923, 85 S Ct 1065. | 


In sum, the principle of Powell v. Alabama and 
succeeding cases requires that we scrutihize any 
pretrial confrontation of the accused to determine 
whether the presence of his counsel is necessary to 
preserve the right to meaningfully cross~examine the 
witnesses against him and to have effective assis- 
tance of counsel at the trial itself. It calls upon 
us to analyze whether potential substantial prejud- 
ice to defendant's rights inheres in the! particular 
confrontation and the ability of counsel;|to help 
avoid that prejudice. 


= Ts = 


Appellant was convicted mainly on the basis of the testi- 
mony of Agent Collins and what he testified to at the prelimi- 
nary hearing was of critical importance to appellant's defense. 
The Commissioner's notes of what transpired at the preliminary 
hearing state that the agent testified that the March 4 sale 
took place in a candy store; but at the trial he testified 
that the sale took place on the sidewalk. (Tr. 163-165) When 
confronted with his prior inconsistent testimony, the agent 
responded (Tr. 165-179, 214): 

I have no present recollection of having said that it 

happened in a candy store. You have shown me this and 

it doesn't refresh my recollection but if the Commis- 

sioner said it, then I said it. 

At the hearing it was suggested at a bench conference that 
the Commissioner might be called to testify as to what his 
recollection was of the agent's testimony. However, because 
the Commissioner was involved in another hearing at the time, 
the trial judge would not recess the hearing for the purpose 
of having the Commissioner testify. (Tr. 209-219) 

The court's failure to provide a transcript of the proceed- 
ings before the Commissioner or to permit the calling of the 
Commissioner: to testify regarding his notes of what transpired, 
prejudiced appellant's defense because his attorney was unable 
to cross-examine effectively the chief Government witness against 
appellant. Stated otherwise, counsel confronted with one major 
inconsistency in the testimony of Collins, was unable to ex- 
plore fully whether there were any other discrepancies in his 


testimony because of the absence of a transcript of all that 


- 15 - 


Collins testified to at the preliminary hearing. Instead, 
counsel was forced to rely upon his own memory and that of 
appellant as to what transpired at a "critidal® stage of the 
Government's case against appellant. It is worth noting that 
the alleged sales were made in February and |March of 1967, 
that Agent Collins testified before the Commissioner on May 23, 
1967, and it was not until March 20, 1968, that the inconsis- 
tencies in testimony came to light. In other proceedings, 
this court has held that a narcotics anteccank has a right 
to be convicted only upon reasonably reliable identification 
and that a delay in the arrest of the accused after a viola- 
tion of the Narcotics Laws can prejudice the defendant in the 
preparation of his defense so as to deprive him of constitu- 
tional rights. Cf., Dancy v. United States,|No. 20,839, U.S. 
App. D.C., decided May 10, 1968; Ross v. United States, 121 
U.S. App. D.C. 233; 349 F.2d 210 (1965). The situation here 
is analogous, in certain respects, to this line of cases in 
that appellant, by not having available a complete record of 
the charges against him, was left to rely on'!his memory and 
that of his counsel of an occurrence that anes a year 
prior to the trial. Since one's memory is at best faulty, 
appellant and his counsel were placed ina disadvantageous 
position in preparing for trial. 
Given the facts of this case, the point may be raised 
that since appellant was represented by counsel at the pre- 


liminary hearing, the obligation was upon his attorney to 
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make arrangements for a transcript of the hearing and his 
failure to do so prevents appellant from now complaining 
that he was denied effective assistance of counsel and conse- 
quently a fair trial. 

There is nothing in the record to indicate why counsel 
did not order a transcript; it may have been that appellant 
lacked funds for this purpose or it was counsel's judgment 
that a transcript was not needed. In either event, appellant 
should not be penalized by his failure to have money to afford 
a transcript and certainly he should not be made to suffer by 
the poor judgment of his attorney. Appellant was entitled to 
effective assistance of counsel and the fact that his attorney 
might have failed to meet this minimum standard should not 
deprive appellant of his constitutional right to a fair trial. 

II. The Practice of the Court In Providing Transcript Ser- 

vices For One Class of Defendants as Opposed to Another 
i claritin Discriminated Against Appellant In Violation 
Of Due Process of Law 

The constitutional guaranty of due process of law calls for 
procedures in criminal trials which allow no invidious discrimi- 
nations between persons and different groups of persons; all 
people charged with crime must, so far as the law is concerned, 
stand on an equality before the bar of justice in every American 
court. Chambers v. Florida, 309 U.S. 227, 241 (1940). See also, 
Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). The practice of 
the U.S. Commissioner in providing recording services free to 


an accused when indigent and in not doing so when the accused 


an by ee 


has sufficient funds to hire an attorney, unfairly discrimi- 
nated against appellant and deprived him of the same protection 
afforded other individuals accused of the dame crime. 

In Griffin v. Illinois, 351 U.S. 12 (1956), an analogous 


situation was presented to the Supreme Court. Under Illinois 


law, indigent defendants could obtain a free transcript to ob- 
tain appellate review of constitutional Hs aes but, except 
for capital cases, not of other alleged trial errors such as 
admissibility and sufficiency of evidence. After their convic- 
tions of armed robbery in Illinois, the defendants filed a 
motion in a trial court asking that, in sey of their inabil- 
ity to pay, a certified copy of the record necessary for a 
complete bill of exceptions as required by fllinois law for a 


full appellate review be furnished them without cost. The 


trial court denied the motion without a hearing. The defen- 
dants then filed a petition under the Illinois Post Conviction 
Hearing Act alleging that refusal to afford [full appellate 
review solely because of poverty was a denial of due process 
and equal protection. Their petitions were dismissed by the 
State courts. However, a majority of the Supreme Court vacated 
the judgment below. 
The Supreme Court held that the due process and equal pro- 
tection clauses of the Fourteenth Amendment were violated by 
Illinois's denial of appellate review solely| on account of the 


defendants’ inability to pay for a transcript. The Court stated 


at pages 18-19: | 
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All of the states now provide some method of appeal 
for criminal convictions, recognizing the importance 
of appellate review to a correct adjudication of 

guilt or innocence. Statistics show that a substan- 
tial proportion of criminal convictions are reversed 
by state appellate courts. Thus, to deny appellate 
review to the poor means that many of them may lose 
their life, liberty, or property because of unjust 
convictions which appellate courts would set aside. 
Many states have recognized this and provided aid for 
convicted defendants who have a right to appeal and 
need a transcript but are unable to pay for it. A 
few have not. Such a denial is a misfit in a country 
dedicated to affording equal justice to all and speci- 
al privileges to none in the administration of its 
criminal law. There can be no equal justice where the 
kind of trial a man gets depends on the amount of money 
he has. Destitute defendants must be afforded as ade- 
quate appellate review as defendants who have money 
enough to buy transcripts. 


Applying the reasoning of the Supreme Court in Griffin to 
this proceeding, if the court is going to make transcripts avail- 
able to one class of defendants, fair play requires that a trans- 
cript be made for all similarly situated defendants, regardless 
of their means. Anything less, as the Supreme Court said in 
Griffin, makes equal justice and the type of trial a man gets 
depend upon the size of his purse. 

Ironically, it appears that appellant would have been bet- 
ter off if he had been penniless because he would have then had 
free counsel and a free copy of a transcript of his preliminary 
hearing. This illustrates that today it is not the poor and the 
wealthy who need protection most against the loss of constitution- 


al rights, but those in between. 


es gee 
CONCLUSION 


For the foregoing reasons, appellant respectfully sub- 
mits that his conviction was in violation of rights guaranteed 


to him by the Fifth and Sixth Amendments and, therefore, 


his conviction should be reversed. 


Respectfully submitted, 


i 
| 
1 


Harry J. Jordan 
Solar Building, Suite 502 
1000 - 16th: Street, N. W. 
Washington, D. C. 20036 


Counsel for Appellant 
(Appointed by this Court) 
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CERTIFICATE OF SERVICE 
| 

I hereby certify that a copy of appellant's brief was 
served on the U.S. Attorney, Appeals Division, U.S. Court 
House, Washington, D. C. 20001, this 3rd day of December, 


1968. 


Harry J. Jordan 
Solar Building, Suite 502 
1000 - 16th|Street, N. W. 
Washington, 'D. C. 20036 


Counsel for |Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether it was prejudicial error for the United States 
Commissioner or his office to fail to transcribe the testi- 
mony of a Government witness at a preliminary hearing 
where: 


(a) appellant did not present to the Court below his 
claim of inability to effectively cross-examine the 
Government witness absent a preliminary hearing 
transcript; and 

(b) appellant was represented by retained counsel who 
made no request that the proceeding be transcribed; 

(c) appellant who was convicted on overwhelming evi- 
dence which included identification by three prose- 
cution witnesses, had complete access to the agent’s 
case report of the offenses and did not avail him- 
self of an opportunity to examine the grand jury 
minutes of the witness’ testimony? 


* This case has not previously been before this Court under the 
same or similar title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,987 
MARION R. SANDERS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE? 


On July 31, 1967 the Grand Jury returned a six count 
indictment charging appellant with three violations of the 


. Federal Narcotics Law relative to each of two alleged sales 


of heroin to agent Collins, to wit the sale of heroin not 
in pursuance of a written order form, 26 U.S.C. § 4704 
(a) ; the sale of heroin not in or from the original stamped 
package, 26 U.S.C. § 4705(a); and the concealment and 
sale of an unlawfully imported drug, 21 U.S.C. § 174. 


2 References unless otherwise noted are to volume one of the 
transcript. 


(1) 


2 


Appellant entered a not guilty plea to the indictment 
and trial commenced on February 12, 1968. Following 
some testimony a mistrial was declared for reasons not 
apparent from the record on appeal. On March 18, 1968 
trial commenced again in the District Court. 

Appellant was convicted of two violations of 26 U.S.C. 
§ 4705(a) and two violations of 26 U.S.C. § 4704(a). He 
was sentenced to concurrent five year terms of imprison-- 
ment upon conviction for each of the former violations 
and one to five year terms of imprisonment on each of 
the latter charges to be served concurrently with each 
other and with the initial five year sentences. This ap- 
peal is from the above judgment. 


Proceedings Before the United States Commissioner 


On April 19, 1967 Federal Narcotics Agent Charles T. 
Collins filed a complaint with the United States Com- 
missioner alleging that on or about March 4, 1967 ap- 
pellant had sold him a quantity of heroin not in pursu- 
ance of a written order form. The following day appel- 
lant was arrested upon warrant and appeared before the 
United States Commissioner (Docket No. 25, Case No. 
471). The record of that proceeding indicates that appel- 
lant was informed of his constitutional rights and that ap- 
pellant requested a 30 day continuance of any further 
proceedings so that he might arrange for counsel of his 
own choice. The proceeding was then continued to May 
23, 1967 and bail was set at $2,000 cash or surety. Ap- 
pellant thereafter furnished the required bail and was 
released. 

On May 23, 1967 appellant appeared for his preliminary 
hearing before the United States Commissioner accom- 
panied by his retained attorney, Myer Koonin. The Com- 
missioner’s report of this hearing does not indicate any 
request by Mr. Koonin that the hearing be transcribed or 
that a transcript be provided. Apparently since no tran- 
script was requested,’ the only record made of the pro- 


2 Both counsel seem to agree (Tr. 157, 216-220) that only if the 
accused is represented by the Legal Aid Agency before the Com- 


3 


ceedings before the Commissioner was a statement made 
in an unknown manner but signed by the Commissioner 
indicating in summary fashion the facts upon which the 
Commissioner found probable cause to believe the crime 
charged had been committed and that appellant had par- 
ticipated in the commission of it.* That statement, which 
summarized the testimony of Charles T. Collins, the fed- 
eral narcotics agent who allegedly purchased heroin from 
appellant, contains the following recital inter alia: 


. that he (Agent Collins) was working under- 
cover on March 4, 1967; that he saw the defendant 
about 4 p.m. on this date in the 1900 block of 14th 
Street, N.W. at one Franklin Delicatessen; that he 
knew the defendant as Rudy and he had met him in 
February; that he and the defendant had a conver- 
sation about heroin; the price and number of cap- 
sules; that they agreed upon $46.00 for 20 capsules; 
that then the defendant told him to wait and he saw 
the defendant go across the street and get into a 
white Cadillac; that the defendant returned and they 
went into a little candy store several doors from the 
delicatessen and there the defendant counted out 20 
capsules from which he paid $46.00; that the United 
States Chemist has analyzed the powder in these cap- 


missioner does he receive a free transcript. Otherwise, apparently, 
defense counsel must request a transcript before a proceeding will 
be transcribed. Defense counsel conceded (Tr. 157) that appellant 
was not indigent and had retained him to represent him in the pro-- 
ceedings. Further it is obvious from Mr. Koonin’s response to the 
Court’s questions (Tr. 216-217) that he made no request for a 
reporter. Counsel on appeal concedes as much (Appellant’s Brief 
p. 16). Neither trial nor appellate counsel have suggested that a 
timely request for a transcript would not have been honored. As 
noted below, reporting procedures in preliminary hearings involving 
non-indigent defendants would appear to have been altered by this 
Court’s decision in Gardner v. United States, D.C. Cir. (No. 21,405 
decided January 8, 1969). 


’ Defense counsel apparently thought that by some inadvertence 
a tape recorder utilized by the Commissioner to record some hear- 
ings may have recorded appellant’s hearing (Tr. 217). An unsuc- 
cessful. search was conducted in an effort to determine whether 
such a recording existed (Tr. 218-220). 


——— 
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sules as containing about 1.55 grams of heroin; that 
there were no tax stamps affixed or written order 
form given.” 


After the Commissioner’s finding of probable cause, the 
record of the proceedings before him was transmitted to 
the Clerk of the United States District Court. The trans- 
mitted record bore the following notation: 


“A copy of the complaint alone is hereby attached. 
The original complaint, Executed Arrest Warrant 
and the Bond in this matter... our entire record... 
is missing from our files. A diligent search for same 
has been made without success.” 


The Government’s Case in Chief 


The Government presented five witnesses in its case in 
chief. Charles T. Collins, an agent of Federal Bureau of 
Narcotics, stated that on February 18, 1967 he went to 
Franklins Delicatessen in the 1900 block of 14th Street 
and inquired about a man called “Pig” (Tr. 16, 19, 55). 
As Agent Collins was leaving the store appellant ap- 
proached him indicating that he would take Collins to this 
individual (Tr. 21-22). As Collins and appellant walked 
into the street, appellant who thereafter identified him- 
self to Collins as “Rudy Lawson” offered to sell heroin 
to Collins and a sale of 25 caps of heroin was thereafter 
effected at $2.00 per cap (Tr. 22, 61-62). Agent Collins 
placed the caps in his pocket and later surrendered them 
to Walter F. Fialkowicz, another Federal Narcotics Agent 
who in turn presented them to Dr. John A. Steele, a 
United States Chemist, who analyzed the contents of the 
capsules (Tr. 25, 59-61, 74, 103). Joseph G. Mordecai, 
an agent of the Federal Bureau of Narcotics, was in the 
locale of Franklins Delicatessen when the foregoing sale 
occurred and observed appellant counting a sum of money 
in the presence of Agent Collins (Tr. 82-85). 

On March 4, 1967 Agent Collins again met appellant 
in the vicinity of Franklins Delicatessen (Tr. 26, 27). 
Another sale of heroin was discussed and appellant agreed 
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to sell Collins 20 capsules at a price of $46.00 (Tr. 27). 
Appellant, indicating that the “stuff” was in his car, 
crossed the street and entered an “early model, 1962 or 
1963 white Cadillac” (Tr. 27). A few minutes later he 
returned and counted out the agreed number of capsules 
(Tr. 27-28). As in the previous instance, Agent Collins 
placed the capsules in his pocket and later surrendered 
them to Gary C. Worden, an agent of the Federal Bureau 
of Narcotics, who in turn presented them to the same 
United States Chemist for analysis (Tr. 29, 77-78, 110). 
Agent Worden prior to receiving the capsules from Agent 
Collins observed the meeting between Collins and appel- 
lant, saw appellant cross the street and enter a 1963 
Cadillac, D.C. license number 201854 and then watched 
appellant as he returned and met with Agent Collins for a 
further brief period (Tr. 107-110).* 

Neither of the foregoing sales was effected pursuant to 
an official Treasury Department order form nor was there 
any evidence that in either instance the capsules bore the 
appropriate tax stamps or came from a container bearing 
such stamps (Tr. 25, 29). The substances purchased in 
each instance were found by Dr. John Steele, the Govern- 
ment chemist, to contain amounts of heroin compound 
(Tr. 76, 78). ; 


The Defense 


Through cross examination of Agent Collins appellant’s 
counsel had sought to show that the man who allegedly 
sold narcotics to Agent Collins identified himself as “Rudy 
Lawson” and that in fact there was a person in existence 
by the name of “Rudy Lawson’, thus suggesting the pos- 
sibility of mistaken identification (Tr. 61-62, 69-70). 
Agent Collins in fact indicated that while he first knew 
appellant as “Rudy Lawson”; he came to learn that Rudy 


* Various Jenks material, including statements of Agent Collins, 
Mordecai, and Worden were made available to defense counsel (Tr. 
28). Further it is apparent that these same statements had been 
made available in connection with the earlier trial which ended 
when the judge declared a mistrial (Tr. 23). 
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Lawson was not appellant and that appellant’s true name 
was Marion R. Sanders (Tr. 70). 

Appellant called Richard E. Redmond, Jr. who indi- 
cated that he knew a man named “Rudy Lawson” who 
owned a 1967 Cadillac El Dorado and further identified 
Government’s Exhibit 5 as a picture of the individual he 
knew as “Rudy Lawson.” (Tr. 136, 146) 

After a discussion at the bench (Tr. 156-160) at which 
time Government counsel indicated that the earlier pro- 
ceeding before the United States Commissioner had not 
been transcribed inasmuch as appellant was not indigent 
and apparently made no request for a transcript, appel- 
lant was permitted to recall Agent Collins to explore pos- 
sible inconsistency between his trial testimony and any 
testimony he may have given before the Commissioner. 
Agent Collins was asked if he had stated to the Commis- 
sioner previously that the March 4th sale was consum- 
mated in a candy store (in contrast to the street as his 
trial testimony indicated—Tr. 27, 163) (Tr. 165, 166). 
When he could not recall, the Commissioner’s notes of the 
proceeding were used to refresh Collins recollection (Tr. 
166-171). Collins indicated that his testimony before the 
Commissioner was in error as to the place of the March 
4th sale (Tr. 170-172). He reaffirmed his trial testimony 
that the sale occurred in the street (Tr. 171). The latter 
testimony in turn was consistent with the agent’s case 
report (Tr. 168-169). 

Testifying in his own behalf appellant denied ever sell- 
ing narcotics to Agent Collins or any one else (Tr. 184- 
185); denied ever owning or being present in a white 
Cadillac in February or March 1967 and denied that he 
had ever been known by the name “Rudy Lawson” (Tr. 
184, 185, 203-204). He was unable to account for his 
whereabouts on February 18, 1967 but indicated that on 
March 4, 1967 he was at his place of employment all day 
though no one else was there a substantial part of that 
day (Tr. 183-184, 191-194). 
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The Government’s Rebuttal 


After the defense rested Government counsel approach- 
ed the bench indicating that he might want to call the 
United States Commissioner as a rebuttal witness to ex- 
plain the apparent inconsistent statement of Agent Col- 
lins as to the place of the March 4th sale (Tr. 209-210). 
The trial judge, however, refused to delay the trial until 
Government counsel could confer with the Commissioner 
(Tr. 211, 216). 

Thereupon the Government recalled Agent Fialkwicz 
who participated in the seizure of a white Cadillac bear- 
ing D.C. license number 201854 on April 20, 1967 (Tr. 
5-6, Vol. 2). Agent Fialkwicz identified Government’s 
Exhibits 6-10* as documents acquired in the process of 
searching the Cadillac. Agent Worden advised that ap- 
pellant had indicated on April 20, 1967 that his address 
was 1338 W Street, N.W. (Tr. 14, Vol 2) and that his 
date and place of birth was October 6, 1936 in Raleigh, 
North Carolina (Tr. 20, Vol 2). An automobile registra- 
tion on file with the Department of Motor Vehicles per- 
taining to appellant’s own automobile and listing appel- 
lant’s address as 3016 13th Street, N.W. was admitted in 
evidence (Tr. 22-25, Vol 2). Agent Collins was shown 


5’ This was the same type vehicle observed by Agent Worden on 
the day of the March 4th sale and bore identical license plates (Tr. 
108-110). 


¢ Government’s Exhibits 6-10 consist of the following items: 


No. 6—A receipt from A. J. Robinson Custom Tailors, dated 
October 4, 1966 and made out to Mr. Rudolph Sanders, 
3016 15th Street, N.W. 

No. 7—A receipt from Sam’s Pawnbrokers, dated February 
24, 1966 made out to Sanders Rudolph, 13838 W Street, 


N.W. 

No. 8—A receipt from Sam’s Pawnbrokers, dated February 
28, 1967 made out to Sanders Rudolph, 1838 W Street, 
N.W. 

No. 9—A receipt from Sam’s Pawnbrokers, dated March 17, 
1967 made out to Sanders Rudolph, 18388 W Street, 


N.W. 
No. 10—A D.C. Car Registration Certificate for a 1963 Cadillac 
made out to Bertha E, Davis. 
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Government’s Exhibit 5, purportedly a photograph of a 
“Rudy Lawson”, and he indicated that the person por- 
trayed was not the man who had sold him narcotics on 
the occasions to which he had reference in his testimony 
in chief (Tr. 30-31, Vol 2). 

Thereafter appellant’s motion for acquittal was denied 
and the jury returned with verdicts of guilty on four of 
the six counts charged. 


ARGUMENT 


Failure to transcribe the testimony of the sole Govern- 
ment witness at appellant’s preliminary hearing does 
not require reversal of his conviction. 


(Tr. 5-6, 11-12, 82-83, 108, 165-174, 177-180, 209- 
216) 


A. This Court should not consider appellant’s claim of 
prejudice since it was not raised in the court below. 


Appellant did not call the attention of the trial court 
to his claimed inability to effectively cross-examine the 
principal government witness, Charles T. Collins, due to 
the absence of a transcript of the preliminary hearing. 
Thus the court below had no opportunity to consider the 
question. 

At trial the absence of a transcript was discussed prin- 
cipally in connection with a government request that the 
trial be delayed in order that the U.S. Commissioner could 
be called as a rebuttal witness if necessary (Tr. 209-216). 
The subject arose because of defense counsel’s effective 
use of the Commissioner’s notes of the preliminary hear- 
ing to impeach Agent Collins. At no time did appellant 
imply that his cross-examination had been rendered in- 
effective by the absence of a transcript of the former 
hearing. Nor did appellant express any regret that a 
transcript was then unavailable to him. 

In light of appellant’s failure to bring his present ob- 
jection to the trial court’s attention at the appropriate 
time we submit that this Court should not consider the 
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issue at this time. Hutchinson v. Fidelity Juv. Ass’n, 106 
F.2d 431 (4th Cir. 1939). Cf. Schmerber v. California, 
384 U.S. 747, 765-766, n.9 (1966); United States v. In- 
diviglio, 352 F.2d 276 (2nd Cir. 1965), cert. denied, 383 
U.S. 907 (1966). 


B. There was no error. 


Appellant contends that the unavailability of a tran- 
script of the preliminary hearing held before the U.S. 
Commissioner on May 23, 1967 prevented him from ef- 
fectively cross-examining the government’s principal wit- 
ness, Charles T. Collins, and thus denied him effective as- 
sistance of counsel within the meaning of the 6th amend- 
ment of the U.S. Constitution. Appellant further points 
out that the proceeding was not transcribed solely because 
he was not indigent and apparently his counsel neg- 
lected to order a transcript. He argues, therefore, that 
the practice of the Commissioner in providing free re- 
porting services only to those unable to pay constituted 
unfair discrimination against him in violation of the 5th 
amendment of U.S. Constitution. 

Both propositions can be disposed of easily. By its 
opinion in Gardner v. United States, D.C. Cir. No. 21,405, 
decided January 8, 1969, this Court required that there- 
after every preliminary hearing was to be transcribed, 
whether by court reporter or tape recording, regardless 
of whether any request for transcription was made. Thus 
the practice appellant finds objectionable presumably will 
no longer be employed. Whether the foregoing rule laid 
down by this Court in the exercise of its supervisory re- 
sponsibility for the administration of criminal justice in 
the District can rise to the level of a previously existing 
constitutional mandate is another question. 

This Court has never recognized an absolute right to a 
transcript against the mere contingency that some witness 
might give inconsistent testimony at a later date. See 
Gardner v. United States, supra, where such a right was 
assumed arguendo though the court found any error 
harmless under the facts of that case; see also Boney v. 


10 


United States, U.S. App. D.C. ——, 387 F.2d 237 
(1967) where the transcript was sought to contest identi- 
fication of appellant as a participant in a holdup; Monroe 
v. United States, No. 20,345, D.C. Cir., January 5, 1967 
(aff'd by per curiam order) in which this Court without 
opinion affirmed the conviction of an indigent appellant 
who had sought a transcript (for impeachment purposes) 
of his preliminary hearing and had even obtained an 
order from the District Court to that effect that was 
prevented from obtaining it by administrative difficulties 
attendant upon an unresolved legal issue of payment, and 
had in effect abandoned his claim by proceeding to trial. 

Appellant argues that Griffin v. United States, 351 U.S. 
12 (1956) is authority for the proposition that transcripts 
of preliminary hearings must be provided at government 
expense to every defendant without regard to his ability 
to pay. In fact Griffin stands for the reverse proposition, 
to wit that indigent defendants should be afforded as ade- 
quate appellate review as defendants who have money. 
The 5th Amendment of the U.S. Constitution does not 
proscribe all differences in treatment but only those that 
are so arbitrary and capricious as to amount to denial of 
due process. Certainly it.is not unreasonable to require 
a non-indigent defendant to pay for a transcript that a 
truly indigent individual might receive at government’ 
expense. 

If, then, a non-indigent defendant has no absolute right 
to a free transcript of his preliminary hearing, it is neces- 
sary to examine further the circumstances under which 
appellant failed to obtain one in this case. As noted above 
appellant appeared at the preliminary hearing with re- 
tained counsel who apparently did not request a transcript 
of the hearing. Thus this is not a case-in which appellant 


7 Nothing in the record supports appellant’s suggestion (Appel- 
lant’s Brief, p. 18) that he was denied a transcript because he was_— 
poor, though not indigent. In fact appellant had retained a private 
attorney and secured his release on bail through the services of a 
surety company, facts which are not consistent with a claim of | 
indigency. 


‘ 
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was denied a request for a reporter or a transcript. See 
Roberts v. LaVallee, 389 U.S. 40 (1967); Washington 
v. Clemmer, 119 U.S. App. D.C. 216, 33 F.2d 715 (1964). 
Rather in this case appellant, notwithstanding his evident 
financial ability to engage the service of a reporter, did 
not request one. This implicit decision to proceed without 
a reporter, therefore, constituted a waiver of his right to 
have one present. 

Why appellant did not request a transcript is not ap- 
parent from the record. Nor does it serve any useful 
purpose to speculate on what appellant’s counsel might 
have had in mind when the decision to forego a transcript 
was made. In any event on the record there is nothing 
that amounts to the substantial showing required to find 
ineffective assistance of co 1, as appellant argues (Ap- 
pellant’s Brief, pp. 11-13) Mitchell v. United States, 
104 U.S. App. D.C. 57, 259 F.2d 787, cert. denied, 358 
U.S. 850 (1958) ;eiscord-Bruce v. United States, 126 US. 
App. D.C. 336, 379 F.2d 113 (1965). 


C. There was no prejudice. 


In any event the record discloses no prejudice to appel- 
lant deriving from the unavailability of a preliminary 
hearing transcript. Appellant’s defense was essentially one 
of mistaken identification. He denied being present at the 
time or place where the sales of narcotics were made. 
He denied owning, operating or being present in a white 
Cadillac (like the one he entered during the course of the 
second transaction according to Agents Collins and Word- 
en). Finally he denied knowing Bertha E. Davis (whose 
name appeared on the registration certificate of the 1963 
white Cadillac bearing D.C. license 201854 seized by the 
narcotic agents.) 

Appellant submits that the only evidence of guilt was 
supplied by Agent Collins whose preliminary hearing testi- 
mony was not transcribed and hence not available for 
cross-examination purposes. As a consequence it is sug- 
gested that appellant was convicted upon the basis of 
testimony given more weight than it should have received. 
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That position, we submit, presumes too much for what 
a transcript of such testimony might have contained and 
too little for what the trial record disclosed in terms of 
evidence of appellant’s guilt. 

Appellant suggests that an inconsistency developed be- 
tween Collins’ testimony at the preliminary hearing and 
his testimony at trial as to the place of the second alleged 
sale of heroin. The inconsistency was fully explored in 
cross-examination (Tr. 165-174, 177-179) and its impli- 
cations in terms of the witness’ credibility were clearly 
noted for the jury (Tr. 179-180). Whether a transcript 
of the preliminary hearing would have provided more 
ammunition for cross-examination or explained the appar- 
ent inconsistency (as government counsel thought likely 
Tr. 209-211) is pure speculation. Significantly, appel- 
lant’s counsel had available for impeachment purposes 
Government’s exhibits 1 and 2 consisting of the agent’s 
case reports of the alleged offenses. Notwithstanding the 
fact that those statements were apparently prepared 
shortly after the events described, appellant was unable 
to impeach Agent Collins on the basis of those statements, 
and while decrying the lack of a transcript of Agent 
Collin’s preliminary hearing testimony, appellant appar- 
ently did not even request, much less utilize, the grand 
jury minutes which presumably contained Collin’s testi- 
mony.* Finally we note that appellant’s trial counsel was 
present atthe unreported preliminary hearing. Pre- 
sumably, therefore, he knew or should have known if 
Agent Collins trial testimony differed in material respects 
from his testimony before the Commissioner. If, in fact, 
it had, appellant’s attorney himself might well have been 
in a position to testify to any inconsistent statements. 
Again this was not done, and again the conclusion is in- 


8 Since the indictment was filed in this case July $31, 1967 we pre- 
sume Agent Collins testified before the Grand Jury between May 1, 
1967 (the date the Grand Jury was sworn in) and June 15, 1967 
(the date the foreman signed the presentment form). Under these 
circumstances the Grand Jury testimony would have perpetuated 
the testimony of Agent Collins within three to five months of the 
date of the events he related. 
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escapable that it was not attempted because Agent Collins 
earlier statements both before the Commissioner and 
elsewhere were largely consistent. 

In any event, appellant’s defense of mistaken identity 
was hardly enhanced by an inconsistency in one eye wit- 
ness’ testimony as to an unimportant detail in the nar- 
ration of two separate offenses involving appellant. Agent 
Collins’ testimony as to the time and place of each offense 
and the identity of appellant was fully corroborated by 
Agents Moredecai and Worden (Tr. 82-83, 108). Appel- 
lant’s assertion that he had never owned or been present 
in a white Cadillac such as that involved in the second 
alleged transaction was effectively refuted and Agent 
Worden’s testimony correspondingly corroborated by items 
found in the search of the white Cadillac seized by Agent 
Fialkowicz and others (Tr. 5-6, 11-12). All of these items, 
except Exhibit 10,° bore appellant’s name (with some 
variation), addresses that corresponded with appellant’s 
known addresses and dates sufficiently close to the time 
of the alleged transactions to warrant the inference that 
appellant had in fact at one time been in the Cadillac. 
In Boney v. United States, —— U.S. App. D.C. ——, 
387 F.2d 237, 238 (1967) where, notwithstanding an 
erroneous denial of the preliminary hearing transcript 
sought solely to contest identification, this Court declined 
to find prejudice “since the Government’s evidence on this 
point included testimony by four eyewitnesses, and since 
the evidence of guilt was otherwise overwhelming .. .”, 
See also Gardner v. United States, —— U.S. App. D.C. 
—, — F.2d —— (No. 21,405, decided January 8, 
1969), a case involving three eyewitnesses to an alleged 
assault with intent to rob and Blunt v. United States, 
D.C. Cir. (No. 20,956, decided October 2, 1968). 

No different result is warranted here. 


® Exhibit 10, a registration certificate to a 1958 Cadillac, License 
No. 201854 in the name of Bertha E. Davis was at least some indica- 
tion that appellant may have failed to tell the truth as to his knowl- 
edge of such a person. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Scott R. SCHOENFELD, 
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Assistant United States Attorneys. 
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